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L. I:“:’men: Torn, Vagina: Minor laceration, There are multiple bruises over back and lower
limbs. There are No spermatozoa in vaginal swab. Absences of spermatozoa do not rule
Out sexual intercourse. There are injuries suggestive of forceful sexual intercourse
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4.

"Ireland Law Reform Commission, Report on Sexual Offences and Capacity to Consent, (2013), p. 9.

! Mirtam Taylor Gomez, the S Words: Sexuality, Sensuality, Sexual Expression and People with Intellectual
Disability, 30 SEXUALITY & DISABILITY 237, 238 (2012).
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IR AT FEAET T Uew RET | a9 e e AT WOH HA
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AREHT ARHR TR TR g e cakhees! A TEdr SR
T g o Rt g AR | Gmaqdr WO ew ST e
safte HO@T Tl BT g gema gF 99 geET 8t g ARy s
FTFAHT TR IS WaT e EAAl Hee W wag | P Ay Hfar
7l BT wag a1 wadw @ freetm gy aft Reer sofer et v
T IR e WAy A1 GaeT Wit Redia T wEwEs gl ged
FOA 7yl B wew wgd b AN TEEREET SR W T
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%4.

} Elizabeth Emens, Intimate Discrimination: The Statc’s Role in the Accidents of Sex and Love, 122 HARV. L.

REV. 1307, 1325 n.9 (2009)
4 UN General Asscmbly, Convention on the R:gkrs of Persons with Dfsabrhaes Resolution /Adopted by the

General Assembly, 24 January 2007, A/RES/61/106
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(10) B0 o2 =T T Teh! SR, JgpEeditf ATFAT WUH! WA |5 FIE
Ffaa wwof (stautory rape) &1 aTﬂ“t"QIT YTHT AT Al W@Wﬂ'ﬁ X
& FOlE T R wa wama wuEn whemr TR T e seE
RBET FAY FON W Tt BN 588 g W g1 ¢ W, G
T AR AR IR B sHae W e s ant NG
P s Fofer wal R awsw gy o gE Wi dRegl
YBRD| AAAATS Siees AETaTeb! BMEHS IEAT (functional test of mental
incapacity) 9 W& TRUHT W57 | JATId, AAATES NRIERED] A T
m%wqmmﬂwﬁﬁmﬁmwmmqﬂm
(functional test) AIATST IRUHT ez

a. ‘the sexual nature and character of the activity (including the mechanics of the
sexual act); | |

b. that there are health risks involved, particularly the acquisition of sexuaily
transmitted and sexually transmissible infections;

. that sex between @ man and a woman may result in the woman becoming
pregnant;

d. that sexis a choice and therefore that P can say yes or no to sexual relations;

e. That the other person must have capacity to engage in sexual relations and
must consent.

¥¥. el B cafhar FlE el R wewar g it sy wol, dW
AT o T G, Wt g7 T o, HE Sl weqm WoAwH
H AT BB FEBT AN (51 SARBBT 0T T A4 g I 5 45
I AT ﬁqqa?r?:u% Eﬁﬁ ﬁf@@'] AT AT %‘G”f mild learning

%

* Supra note ! at 3; n general, individuals with an IQ of 70 or over may also have a diagnosed intellectual
disability but this could more accurately described as a learnjng disability or that the person has developmental
delay.

¢ Ann Linder, Capacity to Consent to Sexual Activity Among those with Developmental Disabilities, SIDDLAPP
(2018), p. 12; (Eight states including Massachusetts have no specific test, but instead look to evidence of the
individual’s disability in determining capacity to consent. In these cases, courts simply assess the extent of the
individual's developmental disability in determining whether they possess capacity.)

" People v. Cratsley, 86 N.Y. 2d 81 (New York Court of Appeals, July 5, 1995); law does not presume that a
person with intellectual disabilities is unable to consent to sexual intercourse (New York State Penal Law section

130.25 [1]), and proof of incapacity must come from facts other than intellectual disability alone. €4t T4
ST T: ST ! ! e 38 HIgeuenT ST R |
% Re NB [2019] EWCOP 171,
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RS SR T W A e S SedE IReE i 3R aw
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(00O} WUH! WEMHT “BIF SUTHI Tedl W ¥ewraciicl #raldw &4
®YHT 7T TFT AT TRH YA FEIIT T BN STAA Ted! ATCIH]
qreq] el Yileasl IiRE, ArAldE T I §arEl GHAHT RHET dIagh
- R T g W@H FT GET TRITIREed! f[MeraciiaT W case wise THAT
TT FEOEE 4 sqredr T gh N suredn T Wiges | 9% MUgHTur
A1 ST e =Afh HhH Tl R 968 g o o Media 7 qa
@@ﬁwmﬁmwmwﬂaﬁggﬂﬁ%vm
T, TE YBRH! GEawRu a1 Aigd  ATHAD] FaeARrs MEd S
B S TP JFTAT BAH T+ S I eARbel HNP! A T qasg
T THT WA AR BN BHE YH a9l B Fon T o g wE
TR ThAET TN 5T wag A1 b W g T8 Rt wgad

eg %

X Coimty Council v. SL cited in Jaime Lindsey and Rosie Harding, Capabilities, Capacity and Consent; Sexual
Intimacy in the Court of Protection, 48 Journal ‘of Law and Society Capacity 60, 64 (2021).

'“ Re CH (by his Litigation Friend, the Official Solicitor) v. A Metropolitan Council [2017] EWCOP 12; Jaime
Lindsey and Rosie Harding, Capabilities, CaPE‘CIW and Consent: Sexual Intimacy in the Court of Protection, 48
Journal of Law and Society Capacity 60, 76 (2021). -
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11 {1} States Parties reaffirm that persons with disabilities has the right to recognition everywhere as persons
tefore the faw. {2) States Parties shall recognize that persons with disabilities enjoy legal capacity on an equal
basis with others in all aspects of life. (3) States Parties shall take appropriate measures to provide access by
persons with disabilities to the support they may require in exercising their legal capacity. (4) States Parties shall
ensure that all measures that relate to the.exercise of legal capacity provide for appropriate and effective
safeguards to prevent abuse in accordance with international human rights law. Such safegurards shall ensure
that measures relating to the exercise of legal capacity respect the rights, will and preferences of the person, are
free of conflict of interest and undue influence, are proportional and tailored to the person’s cirucrstances, apply
for the shortest time possible and are subject to regular review by a competent, independent and impartial
authority or judicial body. The safeguards shall be proportional to the degree o which such measures affect the
person’s rights and interests. (5) Subject to the provisions of this article, States Parties shall take aa appropriate
and effective measures to ensure the equal right of persons with disabilities to own or inherit property, to control
their own financial affairs and to have equal access to bank loans, mortagages and other forms of financial credit,
and shall ensure that persons with disabilities are not arbitrarily deprived of their property.
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