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YT &qU, WREmeie! dgRels 3T ¥
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F~T BISIERT ITeh! AT JAATHT JfeereT
R T R0 | I Hrer a1 ATafien! weTgep!
ASHT b Bl T H~ PRI FARyeren!
RIEHT 3falefdel TF T PRT UPTel WTaftep!
fereRT=TTarciTep! T=e AT o el ATeflep! e
RIS 8 FIaN JTaTeriel AT TR Gh
T e 570 | 7] AT STt Jroe! Hcraar
fRegaY SIANT STt I SEATIDT i
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Sl TE & JSTeldel ool Rl Pal
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& I UfarEiel  SfnTErdieT
IRE} F P B A= R fogerer
SAEHfcIE ROl HUPT & Hidqh W Ry
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Sexual Offences Act, 2003 ®T SHT 9 AT
TTRUDT Rape T URHTST TR YU Ug76: A

person (A) commits an offence if — (a) he

intentionally penetrates the vagina, anus or
mouth of another person (B) with his penis,
(b) B does not consent to the penetration,
and (c) A does not reasonably believe that B
consents. (2) Whether a belief is reasonable
is to be determined having regard to all the
circumstances, including any steps A has
taken to ascertain whether B consents.

9. SeTRIAd Sexual Offences Act,

%X

2003 I YT T T fagr Rer ¥ 8rmeier
3ITHT e fpTHTeT of ol ARepRUr 2099 AT
ST V8 : provides that ‘a person consents if
he agrees by choice, and has the freedom
and capacity to make that choice.” This
definition, based on ‘free agreement’, is
intended to emphasize that the absence of
the C’s protest, resistance or injury does not
necessarily signify his consent... Y I8 V29
HT the CA recently addressed the issue
directly in Doyle 2010 where A had used
violence against his ex-partner (holding her
head under water and tying her up) before
demanding sex. B refused, protesting until
he had penetrated her; she then ceased
to resist explaining at trial that she ‘just
let him get on with it'. A’s conviction for
rape was upheld. (The judge directed that
‘submission to do something which she
did not want to happen does not amount
to consent. In deciding if [B] consented or
whether she merely submitted to something
which she did not want, you should apply
combined good sense, your experience,
and your knowledge of human behaviour
and modern behaviour to all the relevant
facts, including, obviously, their relationship
and what you have heard about that. The
law does not require a complainant to have
resisted physically, and nor is it necessary
to show that a woman’s submission was
induced by force or fear, although obviously,
in this case, as you know, the prosecution
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evidence is that Miss C did say no, and
the defendant
penetrated her.’). There was no consent.

physically resisted until
The CA acknowledged that there would be
circumstances where a jury would require
assistance with the distinction between
(i) reluctant but free exercise of choice,
especially in a long-term loving relationship,
and (ii) unwilling submission due to fear of

worse consequences... 1 SeeRg THUDT
Rew |

¢. IR & RfGR R fEramer gemr
(R0009) TGP PIE 3MF 3ffUetal The

appellant’s actions deprived the complainant
of her freedom to choose whether or not to

74, and that the appellant was perfectly well
aware of it. His guilty plea reflected these
undisputed facts. Accordingly the appeal
against conviction is dismissed. ¥ HifSar

¥ yfardida ufdeieRy BT TosTar I

TS Giving appropriate credit for the
plea, in the circumstances of this strange

case, our conclusion is that the overall
sentence of eight years imprisonment was
excessive on a young man of previous
good character. The total sentence should
be reduced to six years’ imprisonment. o
ST BT RIS | AT eT Ieeikd T &
HRU T STSIPT ST UeetaRy FedcRIh
I ey @l dr ufs o sfddrfe

have intercourse with him ¥~ PRI el
TG the appellant undoubtedly deceived
the complainant. He created a bizarre and
fictitious fantasy which, because it was
real enough to her, pressurised her to
have intercourse with him more frequently
than she otherwise would have done. ...
he persuaded the complainant to have
intercourse with him more frequently than
otherwise, and the persuasion took the
form of the pressures imposed on her by
the complicated and unpleasant scheme
which he had fabricated. This was not a free
choice, or consent for the purposes of the
Act. In these circumstances we entertain
no reservations that on some occasions at
least the complainant was not consenting
to intercourse for the purposes of section

9%3

TITBTddH®! I T8 g o] FEHIET 9Y
ufy Y Fraey foeifser T 9 AT 8RY
= Tfcrareient aTeT R ) fseifser Tar
i ST STfreged Tedh! AaTAMT AT
I T Tl A Hfiarcler g8 HeaD!
TERT fofg NETers 35T Prre Uit Y IH
Aqhdl Ueh QD! aRad Ui STl
RO g T eAfcrep! fAftremeens |ieRy
URGT TR B |

R. ST fafcbfererient wep R SfferaT
AT SHT 8T STlTT Folel  HUSHa!
SRINT TR RO T+ T TU X THSeCIITC el
U™ fFoTer feFThue avufl R AR
IRUT R IRSIAHTRT 1.
coercion 2. Sexual molestation (On 13-14

Unlawful

August 2010, in the home of the injured party
[AA] in Stockholm, Assange deliberately
molested the injured party by acting in a
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manner designed to violate her sexual
integrity. Assange, who was aware that it
was the expressed wish of the injured party
and a prerequisite of sexual intercourse
that a condom be used, consummated
with
her without her knowledge). 3. Sexual

unprotected sexual intercourse
molestation (On 18 August 2010 or on any
of the days before or after that date, in the
home of the injured party [AA] in Stockholm,
Assange deliberately molested the injured
party by acting in a manner designed to
violate her sexual integrity i.e. lying next to
herand pressing his naked, erectpenistoher
body). 4. Rape (On 17 August 2010, in the
home of the injured party [SW] in Enkoping,
Assange deliberately consummated
sexual intercourse with her by improperly
exploiting that she, due to sleep was in a
helpless state). R IR JDHRDI DR RPTe
ferorers e gue TRURS 9T Swedish
Prosecution Authority @ TRl AFMT fJaR
T AT IfeetRad HgRess SeTiid! dIel
PN qM®T © B9 ¥ Sexual molestation
CTTRICTERT HRIR STeFoTeci] RUMTR O U= T
T STIdD! ST JfETed (83 PIC) Bl
Fii=T 9=a SISl Furthermore it does

not matter whether the sexual contact is

described as molestation, assault or, since it
involved penile penetration, rape. The dual
criminality issue is the absence of consent
and the absence of a reasonable belief
in consent. Those issues are the same

%Y

regardless of the description of the conduct.
Thus, if the question is whether what is set
out in the EAW (European Arrest Warrant)
is an offence under the law of England and
Wales, then it is in our view clear that it
was; the requirement of dual criminality is
satisfied. ...It is in our view clear from her
statement that AA only wished to have
sexual intercourse with Mr Assange if he
used a condom. It is also clear that a case
being made by the Prosecutor is that Mr
Assange, knowing that, nonetheless broke
the condom... Mr Assange had sexual
intercourse with her when not using a
condom when he knew she would not have
sex with him unless he was using a condom
which protected her from his ejaculate
entering her... It can therefore be taken that,
as other material confirms, rape can be
committed according to the law of Sweden
when a defendant has sexual intercourse
with a woman in a helpless state. The
particulars given in the EAW set out that
helpless state as being asleep. There is no
inconsistency between what is set out in
the EAW and the classification of rape in
Sweden.SeeRd RO <RI | B 3RATIel
THSE]HT PbrelH SRR chUceh PRUM TR
R AT R RITHT T GRrSee] aidhT STaeITT
fSFTRUSTH RIS TRepT HRUfIehT FF=E T In her
statement SW said that ...She contacted
him on 16 August 2010 and invited him
to her house. In the bedroom he took her
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clothes off; they were naked together on
the bed and engaged in sexual foreplay on
the bed. He rubbed his penis against her.
She closed her legs because she did not
want to have intercourse with him unless
he used a condom. After a period of some
hours, he went to sleep. For a long time
she had lain awake, but then she also fell
asleep. They then had sexual intercourse
with him using a condom. They fell asleep
and woke and had sex again. They had
breakfast. They had sex again with a
condom only on the glans of his penis...
She fell asleep, but was woken up by his
penetration of her. She immediately asked
if he was wearing anything. He answered
to the effect that he was not. She felt it was
too late and, as he was already inside her,
she let him continue. She had never had
unprotected sex. He then ejaculated inside
her ...That continuum and context showed
that she agreed to sexual intercourse
when she realised what was happening;
it cannot therefore be alleged that he did
not have a reasonable belief in consent.
We accept Ms Montgomery’s observations
about how far it would be right to see what
happened afterwards as consensual rather
than reluctant submission. But the fact
of protected sexual intercourse on other
occasions cannot show that she was, or that
Mr Assange could reasonably have believed
that she was, in her sleep consenting to

1%

unprotected intercourse. The fact that she
allowed it to continue once she was aware
of what was happening cannot go to his
state of mind or its reasonableness when
he initially penetrated her. Once awake she
was deciding whether to let him go on doing
what he had started. However it is clear that
she is saying that she would rather he had
not started at all and had not consented. The
prosecution case on rape is or includes the
start of sexual intercourse: its references
to “consummation” cannot in context be
confined to its conclusion or to ejaculation.
It is clear that the allegation is that he had
sexual intercourse with her when she was
not in a position to consent and so he could
not have had any reasonable belief that she
did. W R gRiage arenReler megdur
PHITADT HIUGUS IR TRblel Mpells FeIyur
T g7 9 AR STl GRRIAETS
IRAPR TS 2099 AT HhAdT Rl RIS |
qo. TRAD! TS AfedTd! THT 30Y
AT 2093 BT FeATEel P ARARIT Frep!
TTONIOG Against her will, SERIRIEENGI
Without her consent X T AfeaTradT S
f%ieraTgfﬁEﬁWith her consent when her
consent has been obtained by putting her or

any person in whom she is interested, in fear
of death or of hurt T S¥AT URNT ROl 9THT
AT qIRET STaoTe! pRUllepl YR & H= I
Sl TS Explanation 2.-Consent means
an unequivocal voluntary agreement when
the woman by words, gestures or any form
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of verbal or non-verbal communication,
communicates willingness to participate
in the specific sexual act: Provided that a
woman who does not physically resist to the
act of penetration shall not by the reason
only of that fact, be regarded as consenting
to the sexual activity. = STeoRCIT BT
FeAfa I difsarer frar gfifharers e o
B WD SREB | ArE quE AT I
30¢ HTBIE'\’TGT@EW, IS D, JHTh STdTH,
HRAR, R 89 a1 I fhRimaT dias
A & TIAIHdT IR FRe
ar AT AT STeETcIdbIn] HERITHT Jfh,
ARISR, TR&d dT or a person in a position
of trust or authority towards the woman o
STl HRUft TNHT a7 AFYSTRI dT sectarian
f&aTe! SRHT a1 Miadt I ATET urg ar
Aig av gl ar weAfer foT arqeef e
T AMRIS TAT ARIND IFEHAT disability
g fifsqd a1 Seor<il @xofiel  SREAT
difscerrs TR ERIT a1 UG a1 Hoy
RS a1 FISTepl SATTHT WRT YT B TRAT
a7 UCHUCH SISOl RO TRAT IToia
b (A1 FSTT Sfad Igsoie g1 AT

rape under clause ... (f) (being a relative,
guardian or teacher of, or a person in a
position of trust or authority towards the
woman, commits rape on such woman or)
... clause (k) (being in a position of control
or dominance over a woman, commits rape
on such woman; or) ... of sub-section (2)
of section 376 of the Indian Penal Code,
where sexual intercourse by the accused is
proved and the question is whether it was
without the consent of the woman alleged
to have been raped and such woman states
in her evidence before the court that she did
not consent, the court shall presume that
she did not consent. & AT TR RS
TEANT BREDBRY Fegeou= T FHIOC g
HST AIUCUSH FaAT TR IRIE |

99. STl BT T bR
T faerg eawer offe Tgdr SRIe |
AT UdT q 7 (FTET Al BT TIETHRT
() AT X, AN, GTeh <Tg dT PReply, ITfere
ERICEECRISLIINCIIS RS GG R NEIEC R
TR 9T SRR FEfep T foTUep! FoRIeiTs A-oR!
I BT AIHDT AT PRT el HU!

IUE TRTDT) X ARG g DT FAID!
IR YU YIS0 | IR YRDT TFHT0T U
Indian Evidence Act, 1872 DT ST 53A. ...
where the question of consent is in issue,
evidence of the character of the victim or of
such person’s previous sexual experience
with any person shall not be relevant on
the issue of such consent or the quality of
consent. TJT ST 114A. In a prosecution for

9%k

QTS | AT STt HRUTDT Ara=EHT Swian
fHgFIEwHes 7 YRd R JelIde!l B
T I Ry RIeT adde dfdeeT
RT 400 BT JTLRT () SFTAR TP IR
FEATeT ASDR TRID <RdaT a9 JemHT
O TRIATS AR d A a1 o SRS |
92. A FEIE SEoRdl  PpRufidT
SIPHANT ST Tfecraralel o difSce! ARt
REP RPN TN GRS T A IR
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FHM  SMgRT 9 Tqwweyal  <RgJIe
T~ FrEHT STqoc! PRuftpT fafrememT
it faepry §aUe! SRa-D | Pal Ufgerd
TRy Fgey 377 SRITI THY Aot SRa
o~ faftreremT @ gRads e © |

R S | BiIw aem T fifsdsr agafa
<ReT ST o U & I Iy difeder
THAIYDT ¥ fASTehT SevlfaReg g Ha 3Tawel
ST qUEe FifSdd! gTueTReT RS
gf ol ARl 71 9 ~IR™IDl I

ThUCH HroNl X&ehTel HE HoT el PrIeTS
3REIBR TS daTfees PRUM I FellcpR g
Ha YT JTSTerdendTe Rigd UfaTe 9T
Ue8 | (AR TRdD! SUS AT ShT 304
BT STIORKIT RN FHARAT HYHT 093 P
HeMerF el Exception 2.—Sexual intercourse
or sexual acts by a man with his own wife,

the wife not being under fifteen years of
age, is not rape. 9T 3TUATS 2T TNhT T 376B.
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conditions, it is not possible for a man to

have sexual intercourse with a healthy
adult female in full possession of her
senses against her will. The woman may
not be able to offer marked resistance from
terror or from an overpowering feeling of
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