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€. FevaT ufgel weAfoHr Rafger
S TAREweAS PIIACT URTY Hh!
BT 9 dodll JfeTadd! FsasHT foaR TRy |
TSRSl RUfTepT HEeTeh! 9 . /T Fgpe] lorg
T~ T T TP TUEIHRUTDT BRI ()
SN, T, €1 &%Els a1 BRI, rad T4
SFIHT U1 &7 SIS TR] a1 S9Nl ] &
IR 715 T} Terven] Fg¥letTs H=g< 1=
B9 TREde UaYgHeae difsder dedf
HUHT STIROIT PRUNEDT BRI TG =T TIE B
| TR RIS AR 927 BRf (Fg=m) U, 20%3
AT NETeDT HeHfcTel TUeT DI BRIR T8 H~T
TfORENDT TqIT &5+ |

©. G SHfehed! e g,
Rerer ¥ BNHD b o A5l FeaxureT
g8 290 ¥ 89 AT SBRIPT AR ek !
q1g=o: Where the statute is designed for the
protection of a certain class of persons it may

be construed as excluding by implication
the liability of any member of that class who
is the victim of the offence, even though that
member does in fact aid, abet, counsel or
procure the offence. AT IFfh... 'women’
as well as girls and it may well be that it
extends to the offences of procuration of
women to be prostitutes ERISSREIREE
Hel ¥ Congdon 1990 HT it was held that it
applied to the prostitute who abets a man
who is living off her earnings ol UTaS 9+t
HUPT HAelTEn Ieeied T HIhT SIS |

¢. Ui IFfRdl  fAgraR
AT BITT STARTeT (LAW COM No 305)
I gfereep! 1.57 AT Under the current law,
if an offence is enacted to protect a category

9%%

of persons and D falls within that category,
D cannot be convicted of committing the
offence as a secondary party (or of inciting
P to commit the offence). This is known
as the Tyrrell exemption. In Tyrrell, P, an
adult, had unlawful sexual intercourse with
D, a child aged between 13 and 16. It was
alleged that D had encouraged P to commit
the offence. Despite this, the court held that
D could not be liable as a secondary party
because the primary offence was intended
to protect “victims from themselves”. Our
scheme preserves and refines the common-
law Tyrrell exemption.

1.58 We are recommending that D
should not be held liable as a secondary
party or as a principal offender by virtue of
innocent agency if: (1) the principal offence
is one that exists for the protection of a
particular category of person; (2) D falls
within that category; and (3) D is the victim
of the principal offence.

Ih IHfth B bRl SFETATHT bRl
TS T AT SRR USeT SETERURTH feuanT
ZR-_CﬁEG:

D1 (a 12-year-old girl) and D2
(D1’s 15-year-old female friend) encourage

P to have sexual intercourse with D1.
P subsequently has sexual intercourse
with D1 thereby committing the offence of
rape of a child under the age of 13. D2,
but not D1, would be secondarily liable
for P’s offence on the basis that D1 would
be regarded as the ‘victim’ of P’s offence.
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Parliament intended section 5 of the Sexual
Offences Act 2003 to protect children under
the age of 13 from themselves, as well
as from predatory adults. D1 would not
be secondarily liable for P’s offence even
though it was her intention to encourage
P to have sexual intercourse with her. By
contrast, D2 would be secondarily liable for
P’s offence on the basis that she was not a
‘victim’ of the offence and it was her intention
that P should have sexual intercourse with
D1.

R. Jth IETERUN AETeTdheh] STEROTE!
PRUMNIT Ifere Reeplel 94y afehl UifSereht
arefiel IHfh U AFPbD! <RgE | TR
9T JafS% (human trafficking) 3Fcice!
JeargRTenT dIfST gD IR WQuf T
TEHfPT 1 3 ARET X URERIS actus
reus A Uy AT Eb_\’j}a?f HeT d ingredient
&1 TR I R0 X TIRed IehT T 8
3UDTeT | JISIRG™Iel s, AR, d9amgR
T R QNS &7 <ATeeh! ar Aree! § AT difeer
gfcrarelels Sfth foml ¥ wfcrareiel are
TS B | SR HcTeheh! &l et Hciche!
EHICTelTS TSl 3R TS Teh Sieb
IET PRI AFHT WS | T YASD] BRRAT
difsd 7 RN &7 Fero 7 957 ol |

Yo. F& feell 3raTefcdel H SRl
sifedl 5 HfcrEisTe Yoo HrRiers 19 qre
o1 PR (=) U, 2083 o TFHCH! ¥
PRI YT JfeTeddIe 7al SURTED!
ST & IAATAT B T JFHT PI{ADT SRANTD!
T AT SURRIT B, I R 7 31T © |

99. 4§ Bennion @I g¥ie On

1959

Statutory Interpretation, 4th ed (2002),
p 810, section 304, entitled, “Nature of
purposive construction” HT “A purposive
construction of an enactment is one which
gives effect to the legislative purpose
by- (a) following the literal meaning of
the enactment where that meaning is in
accordance with the legislative purpose...,
or (b) applying a strained meaning where
the literal meaning is not in accordance with
the legislative purpose....” 91 BITDT I3
Qrefer ANRTHT TRAT Iooid YT TS |
A1 Ry fag et Kammins Ballrooms
Co Ltd v Zenith Investments (Torquay)
Ltd [1971] AC 850 &I J&T AT IRITHT Th
IETERU D! IRT Ieelkd e AT ATEATD

S First, it was possible to determine

from a consideration of the provisions of
the Act read as a whole precisely what the
mischief was that it was the purpose of the
Act to remedy; secondly, it was apparent
that the draftsman and Parliament had by
inadvertence overlooked, and so omitted to
deal with, an eventuality that required to be
dealt with if the purpose of the Act was to
be achieved; and thirdly, it was possible to
state with certainty what were the additional
words that would have been inserted by the
draftsman and approved by Parliament had
their attention been drawn to the omission
before the Bill passed into law....” o
IRl T WD <RF |

9. IfeaRad gEREE  wTfead
RADT TTSHT BISRRT BIADT HIRT
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™ AT N IFars Afte ™ AfeT
CZUSS“I"ICIIC’I Yl Te U3+ "I\SD"I g’NI“II Slcleld
JIREN & U1 &8 | A1 FdA X Aurerr
Tl PRI & |

9 3. SUTeT JTfERTIDT HIALTH, 080
B URT 98(9), DT FART Ffdem,
20§ 3 DI YRT 8() X UTcTD! FTLThT ERT
R0(%) P AHLITTIIC PBFLAet -1 PYR BRI T
R PIIel YT THFDI BHPRAET P Afch
AR T8 <Re=e | A= gaveer RN
Mg ARPR ST GRT 9(9) AT Bdr
US| A1 I fIgM Smith and Hogan
foTRad Criminal Law - 13th edition 9T 3%
gRT 9 PI SYYRT () This Article shall not
prejudice the trial and punishment of any

person for any act or omission which, at
the time it was committed, was criminal
according to the general principles of
law recognized by civilized nations. IR
RN FTeTdD] TR JXAT <Rg=:- The
Strasbourg Court looks to whether the
individual can know from the wording of
the relevant provision and, if need be, with
the assistance of the courts’ interpretation
of it, which acts and omissions will make
him criminally liable. ... As the court noted
in SW v United Kingdom 1995: However
clearly drafted a legal provision may be, in
any system of law, including criminal law,
there is an inevitable element of judicial
interpretation. There will always be a need
for elucidation of doubtful points and for
adaptation to changing circumstances.
Indeed, in the United Kingdom, as in the

1%z

other Convention States, the progressive
development of the criminal law through
judicial law-making is a well-entrenched
and necessary part of legal tradition. Art
7 of the Convention cannot be read as
outlawing the gradual clarification of the
rules of criminal liability through judicial
interpretation from case to case, provided
that the resultant development is consistent
with the essence of the offence and could
reasonably be foreseen. I SIfcR{h TIE
TGt DT S+ AT =TI ST
"eEqUl T &7 inevitable element of
judicial interpretation, TIHDT IRUY ii'QIShcm
¥UEAT always be a need for elucidation of
doubtful points ¥ aRafcld gRRerfcrared
Eﬂﬂfﬁﬁ I and for adaptation to changing
circumstances JTaeIH I8 RIS | THRT
e fafer FEIGRT Py TRl
fqmrNT the progressive development of the

criminal law through judicial law-making
FT P AT IRFIRTDT U GG R ST GRT
T W is a well-entrenched and necessary
part of legal tradition T IeoRd JUDT
U | 3 BRRST AR T e Ry
faepaul fepRier qafgAT T wfeh egRep!
EHHT eIl UPIATAR ~ATRID ARG
BISERT BRG] SRS P
Y g BRI gRT O of 39 AW the
gradual clarification of the rules of criminal
liability through judicial interpretation from
case to case, provided that the resultant
development is consistent with the essence
of the offence and could reasonably be
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