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e e FIASSH ¥ SwaRined = fAraer
ATANTRT GAUISTRCTHT STASTAT TRTPT Judicial
reforms in Post-conflict Situations ?'T'T!W?

TSI FATAHT  FEATAAT TET AT
A TAIEE NS & AR A=A

Honorable Chair person,

Honorable Minister Prem Bahadur Singh, Honorable
Deputy Chief Justice of Indonesia Mr. Paulus Effendi
Lotulung,

Honorable Justices of the Supreme Court
Honorable President of Constitutional Committee
Mr.Nilambar Acharya

Honorable Members of Constituent Assembly,
Honorable Judges of Appellate Courts and District
Courts

Prof. Dr. N.R. Madhva Menon,

Mr.Henning Hansen, Charge de' Affairs in the German
Embassy,

President of Nepal Bar Association and the Supreme
Court Bar Association,

Learned Bar members,

Members of the Civil Society,

Media Persons,

Ladies and Gentlemen

First of all, | would like to express my hearty
thanks to the organizers National Judicial Academy
and the International Commission of Jurists (ICJ)
for inviting to be the chief guest in this program and
giving me opportunity to express a few words. Before
me you have listened to distinguished speakers.
There is not much that | would add to what they have
said. | would therefore give a broad view on some of
the issues raised with regard to future shape of the
judiciary and draw your attention to current

constitutional deadlock and its possible impacts. |
feel that these issues are linked to judicial reform
and strengthening the rule of law in Nepal.

Judicial system for being a sub-system of
the overall political system remains affected by the
development taking place in the political sphere. It is
in this sense the Nepali judiciary very much affected
by the decade long violent conflict that the country
had to face. Now, after the end of the conflict when
the country is slowly coming back to normalcy, we
the members of judiciary have a dual responsibility.
On the one hand we have to expedite the reform of
the judiciary so as to meet the growing expectations
of the people and restoring faith in the rule of law, on
the other as conscious citizen of this country and
responsible public servant, we need to guide the
legal system in such a way that promotes democracy,
rule of law and human rights. It is an inseparable
part of human rights to get justice through
independent and competent judiciary. It is in this
context now we emphasize so much on independent
and accountable judiciary.

Today, more and more countries in the world have
embraced democracy. Civic freedom, human rights
and rule of law are basic norms of democratic
system. The rule of judiciary is very important to make
democratic system sustainable and long lasting by
protecting these norms. By taking into consideration
the important role played by the judiciary in promoting
democratic system, some of the western countries
have taken independent and competent judicial
system as a synonym to democracy. Democracy
provides a breathing space for judicial independence
and competent judiciary while the judiciary provides
sustenance to democracy. It is for th7is reason
perhaps the UN Basic Principle on Independence of
Judiciary 1985 calls upon the states to guarantee
judicial independence and enshrine it in the

3Y¥



ddfca 3iglerd gerfcer

af 93, i 8 oIfdd - R 08V, qUIfs 880

constitution. It is considered as the duty of all
governmental and other institutions to respect and
observe the independence of the judiciary.

In my last year's visit to Europe, which is
known as a fertile land for promoting democratic
system, | found that human rights, rule of law and
independent judiciary are considered as
preconditions of democracy. | was also told that
absent of these conditions, no country would be
admitted as a member of European Council. To my
mind, this illustrates inter-linkage among democracy,
human rights and independent judiciary.

Judicial independence carries a very long
tradition. Pointing to the role of judiciary in democracy,
Alexander Hamilton, one of the framers of the United
States constitution, had said, "There is no liberty if
the power of judging is not separated from the
legislative and executive powers. Liberty can have
nothing to fear from the judiciary alone, but would
have everything to fear form its union with either of
other departments." This is true even today.
Independent judiciary is not only the custodian of the
constitution that reviews legislative and executive
excess, it is also the final resort of each and every
minority-both individual and community-rights which
are violated by the majority that comes to the power.

Many times the people of Nepal have shed
blood for the establishment and restoration of
democracy. It would be our great mistake if we take it
as only as their desire to occasional casting of vote.
The Nepali judiciary is conscious that values of
democracy should be transformed into everyday life
of the people. It is therefore obvious that the desire of
the Nepalese people for the establishment of
democratic system is also included the vision for the
establishment of a judiciary which would be able to
deliver justice free from all kinds of pressures and
influences. On this occasion may | recall what

President Woodrow Wilson once said: "The struggle
for constitutional government is a struggle for good
laws, indeed, for independent and impartial courts."

With the establishment of democracy, it is
but natural to have increased aspirations of the
people to have effective justice delivery, we also know
that only by effective delivery of justice, we will be
able to earn people's faith in the judiciary. We also
know that the people's faith on the judiciary depends
on how we judges and personnel of judiciary be
have, Therefore, may | emphasize that in order to
meet the aspirations of the people in the changed
context; we must change our traditional thinking and
attitude. And we must present ourselves in different
work-style than the work-style of olden days. That
being said, it would be a mistake to imagine that we
should make the judiciary more effective by curtailing
its powers which the judiciary is now enjoying. It is
for this reason we, in the Judiciary, have worried on
report of the Committee on the Judiciary of the
constituent Assembly which if adopted will make a
judiciary weaker. | would like to stress that, the
alternative to present judiciary is only the judiciary
which is more independent and competent.

We sometimes develop a kind of attitude
towards the whole judiciary on the basis of decisions
in one or two cases. But the judiciary is a continuous
organization which has stood on the side of
freedoms, human rights and the rule of law and
expressed its commitment to these values thought
several decisions. Therefore, | submit that some of
the decisions given by the courts might have created
adversity to our interests, but these decisions should
not lead anyone to conclude that Nepali judiciary has
not done anything for the protection and promotion
of rule of law and human rights in this country and on
that pretext do anything that destroys its
independence. We must take into consideration the

ER S



Fdfca 3Gead gafce

af 93, g 8, oIfdd - R 08V, goIfs 880

numerous adversities engendered by the decisions
by the courts that are not independent. Justice is a
continually flowing sacred river. It is neither inspired
by the desire of getting anyone's applause nor
infected with predetermined opinions against
anyone. Prevalent constitution, laws and acts and
recognized principles of justice are its benchmarks.
Its proceedings are inspired by these ideals and of
course, it should be.

Today, serious concerns are being
expressed on the question of judicial accountability.
In fact, this question is being raised not only in the
context of Nepalese judiciary only but also in the
context of judiciaries across the world. Definitely, an
independent judiciary must not mean a judiciary
without accountability. Judicial independence is not
an end by itself, but only a means. However, if the
judiciary is made unable to carry out its
responsibilities in the name of making it
accountable, it would obviously affect not the judges
and personnel working in the judiciary, but affect in
real terms the general public whose rights are in
danger of infringement. We should not forget that
judicial independence is not a safety shield for the
judges working in the judiciary. Judges come and
go but the judiciary is an unwavering eternal
institution. So it is an ultimate resort for entire people.
No country can be successful without an independent
judiciary nor can it be imagined that a country without
competent judiciary becomes powerful. On this
occasion | would like to emphasize that while taking
into consideration the importance of judicial
independence, we should not view it with an eye full
of governance power and authority, but with the eyes
of a distressed common people and think, what our
conscience tells | Perhaps at that time only, | think,
the judiciary would be there as the light of hope.
History is a witness that Nepali judiciary has been

able to protect the expectation of independent and
freedom-loving people even at the period of tyranny.
The judiciary and judges of Nepal have been penning
without avarice for their position which is equal to
hundreds of bullets fired in the battle for freedom,
human rights and independence.

| have taken the historical people's
movement of 2006 as an important occasion in the
direction of establishment of independent and
capable judiciary. It is a matter of great satisfaction
for us, the judges and judicial personnel, that there
have also been expressions of commitment for the
recognition of principles of rule of law and
independent
understanding signed among the main political
parties and the expression of commitment in the
Interim Constitution of Nepal 2007, for independent
judiciary as well as for the rule of law including total
commitment for democratic values and norms.
These are welcome development.

Given that Nepal has promised to adopt a
federal structure of government, the role of judiciary
becomes all the more important as there are
chances of not only the central but also the state and
local government interfering the rights of the
minorities within a particular state. Therefore, in the
countries with federal system of government, the
establishment of independent judiciary is
considered as a basic principle of constitutional law.
The principle of separation of powers considers
independent judiciary as compulsory prerequisite.
This is perhaps the reason that a country like the
United Kingdom with parliamentary supremacy and
having no written constitution, has recently
established a separate Supreme Court giving up its
nearly 600 years old tradition of House of Lord. | am
of the view that we should understand this in proper

judiciary in the twelve-point
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perspective and do our best to retain the
independence of the judiciary.

It is not only an important occurrence for
Nepal's judiciary to get the power of judicial review by
clear constitutional provision, but it is also a testimony
to intense commitment of Nepalese people for an
independent and competent judiciary. | am confident
that the upcoming new constitution of new Nepal
will be able to incorporate and institutionalize modern
values and practices developed in the world in recent
times. | take the recent deliberations held about
judiciary in Nepal as a part of chain of efforts to
establish a better judiciary. They should not return to
previous condition curtailing the rights being enjoyed
so far. We should devote our energies with full
commitment to establish an independent and
competent judiciary of world standard.

Over the last two years or so, Nepali people,
through their elected representatives in the
Constituent Assembly have been engaged in drafting
a new constitution of Nepal. However, the kind of
difference that is witnessed in various committees
and that deadlock created even in the formation and
continuance of government, the widening gulf of trust
between the political actors has disappointed many
people. | fully understand that two years might not be
a sufficient period for completing the drafting of
constitution and taking the peace process to its
logical end, my only worry is that frequent extension
of the tenure erodes the faith of the people on the
process as well as the final product. If we admit that
law does not survive just on command and sanctions
but also on faith and respect, the current
disagreement in the political area reflected in the
Constituent Assembly is harmful for promotion of
lasting peace, human rights and rule of law in Nepal.
| hope that responsible political actors, honorable
members of Constituent Assembly will take that into

note and move forward in harmony and cohesion to
shoulder the responsibility entrusted by the people.
Once again | thank all the distinguished speakers
and to you all participating here for availing their
valuable time for this program. | also wish that the
partnership between the NJA & the ICJ will continue
in the future.
Thank you all for your patience.
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